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IMPORTANT PATENT CASH.

Woodworth Souldiag Flanine Nachines.

United States Clrcult Court.,
Before Hon Judge Nelson.
PORN LAWHENCE VE. MahUUS COLBUAN AND oTHERS.

This was av action fur damages on scconnt of an |

alleged infringement of &
The gnuu in question is
ings by
Alfrea T Sexrell, on the 16ih day of May, 1548 It
was rubsequently surrendored for detective spesifi-
eation, sud re 1szued on the Tth day of January,
3801, Under this iust patent, the plaintiff, (Law
rence,) brings this ruit as assignee of Serrell for the
easicrn balf of this eliy, within which the aleged |
iwringement of the defendants took place.
Bome evidenoe was introduced on the of she
piaintifi Wpdivg to show that the invention of Ser-
roll duted back 88 far as the fall of 1846, That
simce that time the making of carpenters’ mould- |
Inge by machinery hud grown into very general use, |
and (bt & great saving of material, as wall as of
Mabor, bad been eﬂ‘nug by the introduation of the |
plaintiffe’, and otber rimiisr machines. The defend-
anie are engaged in the moulding planing ousiness,
and ovid was i duced ehowing their use of |
maebines substantially like and similar to Berrell’s. |
The counrel for the plaintiff then rested. |
One of the defendants’ counsel in opening the de-
fenac to the jury, remarked that there were many |
grounds of defence to the aetion of the plain- |
both technical and otherwise. One was that |
Berrell bad not complied with the provisions of |
the patent law by deseribing clearly and exactly |
the supposed invention made by him, or the mauuer

auwl by the defrndants
¢ making wood moald-

machivery, and was originally issued to |

of ﬂﬂ!ﬁjlﬂd using the same, =0 ms to enahle n |

ekilledin the art to make and use hisaileged

very. That Serrell’s specification and drawings

&b tbe first appearsuce, were infinitely complex wnd
obscure, resembling rather & description of an intri-
eate steam cnging than a simple pluning machine.
His specification sppeared to be full of prolixivy, re-
dungsncy, incopsistency, and ambiguity; sud it
waa very di t to ssoertain, frem even a caraful
perusal of it, what indeed Berrell did discover or
claimed to bave discovered That it would be satis-

factorily proved to the jury, by conclusive inferences, |
that ali thes

e additions were made for the purpose
of deceiving the public, and disguising his infrioge-
ment and violation of other and existing patenca.
The machine, hewever, in faot, as patented by him,
eontisted simply of rotating planes or cutters of the
required pattern for the moulding to be pluned, in
comwbinaticn with & pressure roller, and a pressure
bar or block. or stationary plane, for the {mrpne of
eontrolling the material against the action of tae
outters. ‘The only apparcut novelty or improve-
ment in the whole machine was the adoption and
mee of » serrated, conical, or bervilled pressare
roller, instead of the ordinary cylindrical pressure
voller, to hold down and feed in angular or bevilled
muterial, in order to economize the =ama for raould-

urpoees. The alloged invention of Me. Sarrell
repolved iteell simply into this, and nothing mire;
sod if he could not susiain his olaim to this con'eal

gure roller, bis whole patent was a delusion and
& frnud upon the public. . Mcotry, in behalf of
the defendants, further inmsted that even a
eenical presture roller, in the game ecombication,
was not new. That it would be elearly proved, that
from 1548 to 1845, & similar planing maohine
jm wse in this city, belongiog to Mr. Horaoce V.

¥ig. |

ler, and used by him st that time for planing his |

mounldings, & permd of ut least five years before the
dato of Berrell’s patent, and at least three years be-
fore the sarliest assumed date of his invention. That
Mr. Bigler's machine had & serrated eoaical or be-
willed pretsure rolier, inteadsd and used to hold
down and feed in apgular or diagonal material for
moulding purposes, and that Mr Sigler at that time
invariably sawed his material into angular forms, or
84 near & poesible into the form of the moulding to
w.d, inorder o ccomomize the samns, 8o a8 to |
e him to make two mouldinge out of one pisce of
wood. That this machine was in continusd and suc-
eesafu] use for about three years, und thut fact woald
be proved to thh}m‘} by the evidenoce of M Sigler
himeelf, by Mr. Howe, his foreman at that time, under
whose ptrévnal inspection the machine was erected,
wnd by several of his workmen who were familiar
with itz successful use wud constroctisn. If, there-
fore, it could be proved that this machine was npot |
& mere experiment, or for a trial, avd shat it never
was abundoned or given up, but was an actual, run-
ning, succeesful mackine, in daily use for years, and
always doing eatisfactory work, and that it was
substantially like and similar to the machine long
afterwards patented by Mr. Berrell, then Serrell’s
t was void for waut of originality. But not
only wouldl the defendants prove the suecessful use
and similarity of Mr. Sigler's machine, but they
wounld also prove that Mr. Berrell was in
the habit of visiting Mr. Sigler’s shop
st that time, sod must neeessarily  have
seen the machine in operation, end the iofar-
emoo would, therefyre, be strong, that there Berrell
first obtained the ides of his pubsequent pretended
iovention of the serratod cowizal rolier in the same
ocombination Bat the delendants did not rely en-
sirely on Sigler’s machine. Taey woald prove con-
elusively toe succeseful use of many cther slmilar
machines, embraciog the combinetion of the al-
lJeged invemuon of Mr Berral, lupg prior to his
patent. The machine kvown &s the “*Anson ma-
ehine’” wae substantially identical with Serrell’s,
and yet the present Honoreble Judge sitting in this
eourt enjeined the rame, in 1848, as ao infrogement
of the Woodworth patent.
But, petiing seide all these defonces, Mr. |
Mootry further insisted that the whole of Serreli's
exded invention wae embraced aud desoribed in
patent irsned to William Woodworth, ia 1524,
for a new and us=eful improvement in the methed of
plaving, tongucing, grooving, and cutting into
mouldings, wood and citier matarial. This machioe
for planing ovnsists of w combinuiton of rotating
planes or putlers, with pressure rollerd, or any suala-
ous device. Many attewpts had been made befors
is time to use rotating planes for wlaving pur-
poses, but all were unsucees®iul, besauze the board
ehattered and vibra‘sd under the action of tha cote
ters, that thus destroyed and ruiued it. The idea
of placing a pressure roller before, and another b
hind, thcee cutters, Lo coutrol the material against
the actien of the cutting keiver, urd at the suma
time feed it through the machioe nvst oreurred to
Woodworth: and the result wasa porfact pluning
machine, ths! has boen in susceseinl use from 1823
seat time, varivalled aod unsirprssed.
¥ of thiz patent is a'most & romence,
g in'¢ ennsiderarion the long and severs liti-
gatiens it bas passed throagh, avd ita uniform tri-
mnpbatt tuovess in all, The Woodworth muchine

is pow in common use for pluning {14 surfaces, guch
#a floor plank, sud by Bmply alienog the form of
the +dpe of the knived to the reversed shape of the
moulding detired, & Woodworth moyulding planing
machine 8 produced, iovolving the mme e tial
eombipation claimed by Berrell. To make this

ge required meither skill nor invention, bat
simpls erdinary mechasuioal tact, whioh was wiolly
wpp.teniabls  Woodworth cla'med pe particular
formn of roller, mor did he clnim sny partiouiar
motkod of feeding; but Lo elaiwed the comnization
of rotatiog planca with consrolling prevsure, for
Dibg purposes, uo imstter how Lhat controlling
presture was produced. or whother a eylindrioal or
eonteal pressure roller, or & bar, or & spring, was
used bo efivet that purpos:. Now, the Serrell ma
ohime bad precisely the same combination, and was
therefore totally devoid of originaiity or novel.y
The defendinte would also prove that Serrall, the
patenteo, hnd recognized this fact, hy ackiog and
obtuining & verbal permission, aboul the tims he
eommenced operating hi® macline, from Lhe ownoers
of the Woodworth patent in thie city, to ran

snd operate the same under thst patont,
and  had repeatedly assuced partiss  desirous
of buyiog his machines that no danger or

treuble was to be spprebended from Mr Wieon or
Mr. Van Hook, the t%en owners of the Woolworth
tent. Besides, when be first obtained his pitant,
elaimed the combinstion of rotating cutters,
with a preseure roller and o stationary place, and at
that time placed the chief novelty aud value of his
imvention on that stationary plane. Haviog been
benien by Joseph Ilitter, in 1549, in the only liti-
gated trial ever had under hie patent, he abandoned
wisely this stationary place, and, in 15851, in & re
hmzpnont. throws himsell back on his serrated
eonioal pressure roller. It was further contended
on the part of the defendants, that the sucoessiul
wee of & single imilar machine, prior to the date of
Berrell's alieged dissorery, was sufficient to vold
hire elaim for originality, snd, in the view of the
law, avnul substantialiy his right to s patent

The facte proved on the trial, on the part of the
deferdante, were sabstantinlly ae above siated by
the defendant’s counsel, ns will also be esen by
reference to the Judge's charge, to be found below.
Bome oonsidornble difisulty existed in sscertaining
exactly what was the precisse invention clalmed by
Borrell, contained in hir re-issmed patent.

The trisl wus of consideratle duration, (upwards
of four ﬂl!l.{\ and the respsctive counsel having
summed up, his Honor, Judge Nelson, theu pro-
oeeded 1o chiarge the jnry, s (ollowp—

Gentlomen of the Jury —The patent to Alfesd

Berrell for making wood mouldings, now in gues.
tion, was grantod on the 7th day of Jasuary, 1331,
and was & re-iesued patent, baving beey sarrendered
on scpount of some defect in the dessription of the

firet putent. The first was lssued onthe ik ¢
of May, 1548, for an imprevement in Jn o.‘.‘. ::c:l]]ft-:
making wood mouldings, s thorein doscribed,  Tha

plsintiff, Jobn Lawrence, shows & titlé 1o thig py
tont o & portion of thie clty, within whish (hs
Ilbfld infringemett, on the part of tha defondants,
took place. Berrell, it appoars, econstrusied his
machine—that in, & warking machine—in the ful! of
1846 His brother, & witness for the pla‘otif, stater
that in the fore pert of that year, he aonstractsd »
model eorrespording with the working machline
wbeequently built  The model of that maehing,
marked Ko 1, [ now in oourt

On leoking into this re issned patent of Serrell, it |
will be seen that & very minute and detalled dasarip
ton is givon of the varicus parts comprising the |
machine when eomiplete, nnd this wae dons for the |

of complying with the provisions of the set
mﬂlﬁ -x‘t:h require evnr; inventor to give &
desoription of his machine so full avd exact aste
;nblo (Y m-ehuioi of nl:rdmh’\ l‘kﬂl, on exawining

10 egnsruct & similar macbine.

"Ah::n-shing his deserip'ion of the various parts
of the maeh e, be puts forth what he claims as new,
which is thie: * Mbe combination of the feed
pressure rollers, cocstructed and operating pubstan-
tinl)y asdescribed, with ore or more vutters or plm?:,

This was st loast from two to three years bafore the

Berrell machine was invented, enrlioat
period clnimed by the eou m el sy
to the early partof the year . Ifs &
o wre not mistaken in their description of the ma-
ohine, and of its con ) and working, I do not
sce how the }nmm 's) maohine oAn oo
distivguished from it. machine of sigler was

originally covstructed in 1843, under the superis-
uu&hn« of Mr. Howe, who operated it hims:f in

for § ivig the proper form or. dressing to the
ihg.! W hug .uidl:on.hlud parts operate upon material
which bas bern rawed or eut, us nearly as may be
eonvevient into the general form of the meuldiag to
be produced, a8 herein described, for the purposs of

| economizipg the materisl, or fucilitating the opera-

“ ."
u:?bl.l is his claim—the oombination of feed and
pressure tollers, construsted as described, with the
cutters or planes to give a proper form to the mould-
5

i.l:; 5 -

‘or this alle discovery he obtained a patent,
and, grima ,l"n«a‘:d he is entitled to recover; and this
throws the burthen on the defendants to rebut that
inference, by tho that this combination is not
an original one of this patentes. The claim, it will
be remembered, is for the combination of pressure
rollers and cutting Enives, formed and operating as
deecribed, when made aocording to the desoription
This is the combiuation elaimed as new, and appears

| to be all that is elaimed by the patentee.

The defendants insist, as a main ground of their
defenoe to this action, that the plainiifl, or the per-
gon (Serrell) under whom the plaintill elsims, was not
the origival or first inveutor of this combination, or
of the machine desoribed in his reissued patent.
And they allege that it is embraced—first, in Wood-
worth’s patent; seeond, in the Sigler mniina: and,
third. i the Aueon machine; all of which were prior,
in point of tiwe, to the date of the invention elai
on the part of the plaintifi. Now, Woodworth's
patent was issued in 1828, for o planing machine,
which was the result of a combination of pressure
rollers, with rotating plancs or eatters, accordin
to the description which

cifieation,
Wooudworth, as early s 1528, succeeded in makin,
& machine of extraordinary practical utility, an
which s been in operation succersfully salis-
factorily from that timo down to the present. Wood-
worth was the first person who eonceived that

Ar-
ticular combination—that is, pressure and fes.ﬁng |
rollers, with rotating outiers, tho pressure rollers |

keeping the board firmly in it bed, while the re-
volving cutters planed the board.

Mapy ypersons had sttempted to make or con-
struct a planing machive by the srrangsment and
combination of well known instrumonts or machine-

| reviously, even as far back as 1750 or 1790
| B, )

from that time down until 1823. Bat unt
Woodworth perfected his machine, no
guccecded in making o practical working planing
machino. He, therclore, is entitled to the credit
and profit of this diseovery.

No faet is better settled in this country than the
one | have just stated in respect to Woodworth. No
cieim under o patent has been more thoroughly and
laboriously examined by adwerse claimants, bafore
courlsof justice, than Weoodworth's claim to this. 1t
has been tried ia various Statee, and many mont.l}t
bave been consuwed in the trials; and the fact is
now established beyond all guestion, that he was
the firet person who, by eans of this combination,
ooustructed a guccessiul working planing machiue.

The firet question, then, Js, whether the elaim of
the plaintifl in this cuse, as assignee of Serrell’s pa-
tent, is or ie not substantially comprebended in the
invention of Wocdworth.

Woodworth, in his original speoification, as early
as 1825, in setting forih the varions uses to whica
his planing mochine conld be applied, nmong other
thinge etated that it could be applied to the plan-
ing of mouldings, That was one of them. It was,

Emn aver

of course, & ute which he had enticipated, and |

turced in his mind He appoars to have compre-
bended and stated very clearly the various objects
and purpores to which his invention could be adapt-
ed aud applied in practical use. He did not bring
out or describe the changes which might be necos-
esry to give a practical application to his invention,
a8 it related to a planing mouvlding machine.
Of course, if the oporator chooso to plane mouldings,
he would know that the edge of his knives or planss

must correspond with the form of the moulding to |
be produced. That was o matter whioh required ne |

Eunieu!ar £kill or exereirs of invention, for it must

ave oceurred to bim that iv would be neeessary to |

shape the edge of the knile or plane to eorrespond

with the psttern of the moulding he desired to |

make Inthat way he could easily apply Wood-

worth's combination to the purpose of planing |

wouldings, after having been 1uformed, by Wood-
worth, that this wae one of its uses.  1f he desired
to meke a mouldivg onn equars or lak pieco of

beard, or plank, e could, of course, use the ordi- |

nary cylicdries! preseure rollor without diffisulty;
but if be undertook to put a moulding on an angn-
lar picee of wood, he might, perhaps, find oms dif-
ficulty in using hiseylindricel yresavre roller. It, o w-
ever, would require nothing but practics to gst over

this, sr.d o wan must, of eourze, passess some little in- |

telligenee, (hardly the cxercise of inventive faculfies,)

to eruble him to adapt his roller to the required
ertieulnr purpore #o a# to sccomplish suecessfuliy
is objest.

Now, it ean scarcely be denied but that the pro-

cise eombination detailed in Weodworth's I\atunt,
and iovented by him, ix to be found io Serrell’s pa-
tent, to wit—the combication of the rotary planes

or catbers, with pressure aad feed rollers. Bo far, |

then, the two are identical. Tae ides inserporated
in Serrell’s machioe is the idea Woodworth strusk
oul in 128

If 1 undersiand the particulsr ground on which
the eounsel for the plaintiff endesvors to take Sor-
reli’s mashive out of the inventiva of Woodworth,
it is. thint the form of the preesure feed roller is dif
ferent frow the ordianry form of the pressare roller
in Woodwerth's petent; first, that they are bovilled
or conical rollers, so nato be adapted to the avgular
shape of the material to ba plancd into mouldings;
und, gecond, thot thoy sre sarrated or corrugated, so
28 to impinge more strongly oo the wood, and so
shaped ot to jwpioge mess strougly on the part to
be ent away by the cntters, and so formed and ad-
Jugted asdesoribed by Mr. Serrell.

It theretore comes down to this: a diffsrance sim-
ply in the ehape and eonstrustion of the roiler, snd
e adjusting the same 1o the plank. 1 can see no

| other gronud upon which there ean be any color for

taking this alleged improvement of Berrell out of
the combination of Woodwurth,

Let ve o0 how thia is. Asexrly aa 1932, a corru-
gated or serruted pressurs roller was niod on Wond-
worlh's mach ne, s testified to by Mr. Gihson. Tha
mere fuct, tharefore, of serrated rollers being used,
in cowbinaion with rotary outters, is not & sew in-
veption, inusmuch p# it was used long prior to Ser-
rell’s patents It woo, to bs eure, eyliadrioal; batit
wan sertated to bite and feed the board mors fira'y
snd elyopgly to tho rotary ocutters In addition to
this faet, Mz, Gibson wslso testifles that he suw, in
Ithode leland, wbout that time, m Wondworth ma-
chine constroctad with o bevilled or ooneal rolier,
lur the purpore of feeding and planing twe clap-
boards at a timo. This roiler was in the form of &
double cone, which is but two bevelled rollars put
tegetler, made g0 as to wdspt it 1o the form Lo
which the beard was intended to b planed.

There iz reully wothing novel, therefere, in the
fact, us vogsrds the mere form of the serrated or
bevilled rollor; for both were nied immeodiviely atter
Woodworth’s machine was bronght fnto practical
operstion. It in not the forin of $he roller, whetber
ferrated or bevilled, that own deterinine whethortho
combipation is, or is not, that of Woeodworih.

Now, sowe coneiderable difficulty exiate, also, in
the claim of Berrell, as sot up by the counssl for the
plaintifl, in regard to the shepe of this roller. I I
uniderstand his desoription, his elnim i1 uot eonfned
simply to the bevilled or contesl form of roller, A
part of Lis specifisation reads as follows:—*3 3, are
two pai of wetal standards, careying journal boxes
i 4, taking the journals of & ghaft, 5, whish i3 pro-
longed outside the machine to receive s drum, 0,
with a belt going to the
ovnical drums, by means o

which the speed is regn-

down to the time he lett Mr. Sigler, in 1815.
It was partinlly burned in the fall of 1544, and then
rebuils, and put sgain into successful operation. 1f
theee witnes=is are to be credited, it was not thore-
fore n machine up &8 an experiment, or for n
merie trind, and . n b“m AWRY. ‘3‘? the gontra-

, it appears to have been construe t in opo-
gl-lon, ond worked sucoessfully for tw%u or three
years, though it was finally given up when entirely
destroyed the second time by fire, as Sigler then-be-
gan to get his mouldings from his brother.

Now, this machine had knives er s made in
the vurious forme which they were intended to out
upon the wood. It had a bevilled roller, and it was
& corrogated bevilled roller, operated suc-
cessfully in planivg mn!d.ln'aa; and if this deserip-
tion of the machine can be relied on, what is there
in it but the combination of Berrell’s nt, de-
soribed and claimed by the plaintiff? If these wit-
neeses are or ean be wistaken—if they have given a
colored aceount, or an ble account of the
machine, then this branch of the case constitutes
no ground of defence to the action ; but, if well
founded, if there is no mistake, (and that is for the
jury to determive as to the ht to be given
theso witnesses,) it seems to me that there will be
great difficulty in distinguishing Berrell’s machine,
&t & dilferent eombination, from what is to be found
in this one of Bigler.

There is, alzo, the Anson machine. We have an
sccount of thut from Mr. Gilehrist and Mr. Duryes.
Mr. Duryes states, that he saw & working maghine
exhibited in Nibio’s Garden, at the Fair of the

Woodworth gave in his |
By means of that combination, |

'F(-wer throagh a pair of |

lated, mud the ehaft, 5, earries betwesn the standanls |
2 3, the feeding roller or rollers ¢ 1, which ia formed |

of one or more flat ringe or dises, with serrated
edges, of dismeters varyiog with the depth, at which
each is Lo work, cut either kevilling or straight and
ke*cd on.”

he desoription i plain, both for bovilled rollers
and straight rollere, and not confined to either.

Now, gentlemen, it will be for you to determine,
on the evidence of the cate, looking at the machine
of Woodworth in evidence bafore you, the uess to
which be applied it in his description, snnd the forms
of construction and of use sined the issaing of the
patent in 1528: to determine, whether there in any-
thing really new In the cowbinatien set furth aud
claimed in the patent of Serrell, and in the machine
covetructed and arranged ad he bas particalarly
deseribed [t, different from the combination of the
Woodworth, o that it may be distioguished as an
invention, eitherns to the form in which the ma-
chine is oomstructed, or as to the bevilled or eorra.
gated rollers.

The next ground taken om the part of the de-
femdants, to show a further want of novelty in
Berrell's patsut, is the machine construated and
wesd by Mr. Bigler, in Canal street, in thiscity
This wackine was built in 1243, aseording to the
testimony of Mr. Hawe, the foreman, who bailt it
end eontaived the combinstion of rotary outters aud
yrossure and foed rollers.  The entters were made
in the form that it was deslrcd to cat the monldings
The reller wes bevilled for tha purpise of bhaing
adapted to angular wood, sawed into that shupe for
cconumioal purposes, and was rerratod hy a sories of
ualle, or spurs, driven into it, and filed off so as to
take firm biold of the materisl to be planad,snd thus
nieist in feedipg to the entters. Nowx, this machine
bnt been doseribed to us by Mr Horace V. Bigler,
tho owner, Mr, Howe, his foreman, Mr, Pollosk nnd
Mr. Hoflman, two of hiis workoien, and Mr  Josish
M Emith, the mn hirlst who mada pasts of the fron
work Mr Iowe, the foraman, nnder whose per-
ronal "I?I‘I.Tll'.-!l'hlll':l:rn the rmaashine was wade and
o eratec i#c yewn and o half or more, has giv-
o 08 8 detailed dedcription of I various prcta

| men, und nivety-two li-?m:emﬂ"rmra_ have petition-
1

American Jostitute, between the 1843 and
1545; that it was a machine for £ mouldin
eaxhes, &0 , by & combination of rotary cutters a
| & Jxlﬂnm roller, Mr Gilohrist also states, that in
| 1846 and 1847 he constructed a great many ma-
chines of this deseription, (that is, the Anson ma-
] chine,) and eold a great many of them, and con-
| tinued® to eell them, until be was enjoined as in-
fringing the Woodworth patent, in 1548, and was
thus compelled to abandon the business. He states
that they were machines embracing & combination
of rotary cutters with pressure rollers; that these
rollers were adjustable and could be taken off and
on ut plensure, and that they were in successful
operation from 1846 to 1848, This machine em-
braces subetantially the same combination as that
of Serrell and Bigler, aud siands on the same foot-

Ing.

E‘bem aro all the observations I intend making to
you on the subject at issue between the parties,

Two of the jurors here put questions to the learn-
ed Judge, us to whether Scrrell claimed or patented
an inprovement on Woodworth’s machine.

The Court replied, that the claim in Mr. Berrell’s |

tent is not for an improvement on the mmchine of

r. Woraworth., His claim covers the principle in-
volved in Woodworth's patent. He does not ex.
clude Woodworth's combination, and then claim
specinlly for s new mode of forming and adjust-
| ing the bevilled pressure roller. If he did, that
| might be a diflerent question; but he does not put

vate vehi The earriage, the cart, every sort
| gflpriuu eonveyance, will lﬁ:;nlm hl'Bmldny

kvow that v, stron, mtlghﬂ
reilwayA ‘m the country, on iheir . Home
eaid tsnt the traing’ would mever be sble to ran
tw.oty milesan for that, life could not be sus-
La‘ved at that rate of rpeed  Ohers said it would be
im le to use themin the winter, thab the frest

smow would prevent that; sxd I remember
have eeen & lotier from s gentleman of some dis
tinetion, written when railways were firat projooted,
prophecying their failure a8 means of transporting
merchandise, beonuse the jar would be too great.
Thete prejudices have dissppeaved. and so will the
prej sgaiust reilways in cities. I ventureto
predict, that it will yet become an admittel prin-
ciple, that the rsilway oar must superseds every
ot mode of conveyance, on all routes where
the rail can be laid, and the amount of travel will
Justify the e of constraustion.

What is the application now before the commit-
tee? 1t is the application of Jacob Bharp, John
Anderson, William Mengies, and associates,
“for tho privilege of laying dows s railroad in
Broadway, from the South , through White-
hall street, Brondway, to and through the Bloom-
ingdale road, to Manhattanville ” No mention is
mede of a particular kind of railway. You m
make such regulations on that point as you thia
moet expedient.  You may require the applicants to
lay down & donble or atreble track asyou please. If
1 were vo express my own opinion, I should say that
a double track was preferable. I should recommend
two tracks only, and cars twenty-feur feet long,
and six wide, capable of earrying sixty persons in-
side and on the top. And, in my argument, I shall
euppose, by way of illusiration, such & track and
mul'it’ uri to be sctua . {ﬂl u“dau.wr
to ehow how, npon such a way is prae-
tieable, and will anewer the inhnlod.

It must be borne in mind, that the application
does not luplpua any interference whatever with

cles.

a8 before. What is propoeed is, to substitute one
kind of public conveyance for another; to let the
;nr take the phar:;: the olasniim. Iniighm of l:halu

C(AYY, Doisy, vebicies, on wheaeis,
whlg nowlgmmborsthe street, stunning yeu with
their noise, battering the pavement, and tearin
from one side of the street to the other, we shoul
have cars, on low wheels, moving upon smooth iron
rails, on & fixed line, making litile noise, and deing
no_injury to the pavement.

The applicants allege :—

1. That they cam lay a double or treble track of
iron rails even with the pavement, and insert in it a
groove so narrow, that no foot or wheel can enter it.

2. That they can place on these rails earriages
capable of tuking sixty persons inside and on the
top, and move them with two horses at the rate of
five or #ix miles the hour.

Is thir practicable ? There can bo no manner of
doubt that a rail, flush with the pavement. can be
laid, o that a carriage orossing it in amy direction
wuu}d feel no jar ; and if a flange of half an inch in
width will be sufficient to guide the car, the groove
way be made so narrow that no wheel ussd in
Broadway can get into it Upon this point we
bave the evidence of Mr. Edwin Bmith, civil en-
ﬁineer, who eays, in a letter which I hold in my

snd, that rueh a flange would be suflicient, if the
cars do not move ata greater speed than six or
teven miles the hour As to the cars, it is beyond
question that they ecan be built of the kind and

bis claim on the form of the feed roller, the bevilled
| or serrated roller, nor upon the adjustment of the |

feeding roller. He doea not put his elaim on either [

of these, but he makes it cover the whole of Wood- |
worth’s combination. 1f Woodworth’s combination |
is used and claimed by Berrell, his patent is void, be- |
cauge a material part of it is the invention of ano-

€T
1 he made an improvement on Woodworth's ma
chine in the foeding or pressure roller, he should |
| have limited his cloim to the improvement enly.
But the difiiculty is, that it is not limited to that |
pert of the arrangement of the machine, but covers |
the whole combination.
1f you find for the plaintiff, the value of damages
is the amount of pwgt he might make from &is |
machine, it the other machine had not been intro
duced. Bul in estimating the profits, the jary
| thould leck with suspicion and eare at the amount
estimated, a8 they may appear to be muoh larger |
upon paper than in reality. {
The jury after receiving the above charge from
his bouor, retired, and in about an hour returned
for further instructions. intimating that they did
not perfectly understand the ecase. Judge Nelsou
t];l_eu instruoted them in writing to the following
efleet :—
| 1st If the jury believe that the Berrell machine |
embraces the rtame combination as that of Wood-
| worth, then the plaintil cannot recover.
2d. If they believe that the Serrell machine does I
not embrace the combination of Woedworth, and |
that he wes the first inveutor of his combination, |
| axd thal the defendant’s machine is substantially the

______ ;__

eams as the plaintiff’s, then the plaintiff ia entitled |

to recover.  But they must find all these facts for

wikapprehension of the case, were unable to agree,
and wore accordingly discharged.

appeared as counsel for the pleintiff, an uliam
Mootry and Charles M Keller, Esquires, a8 couns:l
| for the defendants.

THE BROADWAY RAILROAD.

Mr. Fleld's Argument.
[Reported by A. W. Harcombe )

The committee of the Commmon Council, to whom
this preject hae been referred, met on Satarday last,
in tbe chamber of the Board of Aldermen, Alderman
STURTEVANT in the chair.

Me. Wiitixag eoncluded his argument on behalf
of Lis clients, fome of the remonstrants against the |
echeme,

Mr. Davip Dupriy Frenn, souneel for the appli- |
cants, then ross and replied at lengih on the whoie
case  [He gpoke g follows (—

Mr. Chairman and Gentlermon of the Committee—
It devolves omme to reply to the ohjeotions of the
rexcovsirents, aed to re-sssert the practicability
end expediency of the propased railway. In doing
#0, I thall leeve unnoticed the personalities of gome
of4he remonstrants, aod (he threats of others, ns
well g the ineinuations igainst the committes. It
ispew to me that it should be thought proper for
tbore who ere dutuu.]u;f a publie question, bofore a
committes of a public body, to nasail the motives of
ite members, while it seems a strange method of
cenvineing their nunderswendings, to uiter sugpioiona
rerpeeting their jutentions. Babt these are topics
inte which I shall not follow Lhe remosstrants. Nor
shall I dwell on the ineonsistenaics into which they
bavo tallen, though it is freth in your recollootin
how they at one tine denoanced the rallway a8 al-
togrether impracticable, and at another provoanssd
it eo eortein of euccerd as to be of immense valua,
too great to be granted Loa privale company.

Ope romens t maictained that the preseurs of
vehieles in ) wad owing to ths exoullenas
of ita pavement, while auother maintained the op-
yorite, iusisiing that the pressnre existed befors the
pavewcot was improved, Ope gentlemon mide &
Etrong point, thut the railway eould vob compote
with the omuibures, nnd in the same srgument,
another point cqually strong, thal the omuibuses
would be ruined by it. dHome donsunsed the
schemwe &3 nn outtnge upon the eltizens, and un
ebuee of power, and before they eat down i uplored
the eciomiitee to make the grant to them. One of
the counrel objeoted that the chapge from car to
omuibua st the cross stroets would be inconvenient,
but the next insisted that a syztom of tranafor ticks-
ots was indispensable, whether the railway were
Lmilt or not.

Fomoe deelared that the Intercst of property own-
tre on Grondway would be dlmlroul]g affeoted by
the reil vay, and while they admitted the overcrowd-
ing of the strects, proposed as & remedy the opening
of sido streets, but at the same time conceded that |
the ride streotz would not take off the travel un-
losa they took off the foot passemgers ; and if the |
foot pasecngers went the businees would go with |
them. Others were strenuous that Broadway was
not overcrowded, and equally strennous that the |
overcrowding wae u good thing, and ought not to
be relicved, beeause 1¢ would force business up town. |
But I will not weary you with a repetition of these
inconsistencies

The applicants for this grant have an active inter- |
ost and strong £"J adices to overcoms. Thoy have |
against them the proprietars of the omnibuses, who
suppose that their intercats will bo materially ivjured |
by the railway. Then there are ownera ol‘mmﬂy
on the eireet, who conceive, erroneously, ag [ think,
that their rrnpm will be depreciated by the road. |
These are indefatigahlo and vohemont in thelr oppo-
pition, and thoeir zoal hisa carried them romotimoes to
the length of nescrting that a majority of porsons
interesied in the street are opposed to thy road
Thie my cliente believe to be a mistake. They
tell me that a majority of merchants and othora
doing business in Broudway have petitioned for it.
We know that some of the largost land omners in
the city have dene so, among whom | may mention
Mr. Whitney, Judge Roozevait, and Howland & At |
pinwall. More than thirty thousand persons, in-
cluding soven hundred sud ninety six Hesnsad awrt-

21

ed that the grant be made. er i nloo o patition
slgued by sixty physicians. The importance of the |
rond, and the number and respectabilivy of the po-
titioners for it, bave led to the appointinent of this
gpeelnl eommittee on the subject, before which the
fulteet disouesion has boen javited.

There nro prejudicens to bo overcome. Rome fma-
ine that the geaoral beauty and actraclivenges of
lroadwny will be fwpaired. For my own part, 1

should be sorry to do any thing to injure the appane-
nuce of thal fine street, Ido net beliova thah this
will Certainly it will not be contendod that the
rerpoval of the omuibuses will take away any of the
beanties, The oars may bo mado ul leasl as ploasnat |
1o Jook upon. a s
l‘ujnams;an.lnt rallways [ olticd I know ex- |
iety bug I vo nod believe them to by well fyuaded. | |

the plaintiff, before they can find & verdict for him. |
The jury sgain retired, but owing to some further |

E W Btovghton end M. G Harringten, Esquires, |

| B:ndml and seventy-three.

uialciry I deseribe. 2

f, then, the plan is practicable, our next mrguly
is, what o'h‘izo& is to be gained by it, what good will
it perve T For though it be never so feasible, yetif it
will answer no good purpose, it ought not to be
undertaken.

This brings me to the main argument. What are
the objects to be sought? They are these :—

1. A better mode of conveyance for passengers,

2 The relief of Broadway.

3 Increased facilities of communication between
the upper and lower parta of the city.
p !ilt'm I will venture to state the following propo-

tiong i—

Firat. That if thero were ample room in Broad-
way for all the cmnibuses neocssary to carry all the
passemgers who do now or may hereafter need the
conveyance, the eubstitution of care for omnibuses
would be Juinbla, because the cara are easier,
quicker, cheaper for the passengers, lezs burdenseme
to the city, and less annoying to parsens passing or
living in the strect.

Becond. That thore is not suflficient room in Broad-
way for the omnibuses we mow have, much lesa for

those which will be neceseary hereafter, if that mode |

of conveynnce is to be perpetuated; or, in other
words. that Broadway shou!d be relieved, and in-
creased facilities given to the intercourse between
the vpper and lower wards.

Third That a railway in Broadway is a measure

| irdiepeneable to the accomplishment of these objects.

Fourth. That there are no solid objections to such
a railway, and that, therefore, the application ought
to be granted.

Thete propositions I will now endedvor to enforce.

First. U'he rail car is preferable to the omnibus as
& mode o' conveyaunce, It is easier, as 1 think
everyhody will concede who has ever compared one
with the other, Ore i» & uniform motion upon a
emooth rail with very little jar; the other is une-

ual, liable to jolt. and made more dieagreeable b
the constunt practice of rasing. Then the car
quicker. Why is it quicker? It is because a less
force is peccesary to move the same weigh! upon
the iron rail, One of the gentlemean who nrgueu for
the remonstrants, aeserted, indeed, that the Russ

| pavemeut had as little friction s the iron rail; but
| this, Mr. Chairman, is & palpable extravsgance.

Gillespie, in his treatice on roads, mentions sn
experiment which be mads in London, on a stone

exolusive of any eromsing at any portion of the

slrees. .
s, I dngerons to drive in Broadway,
ull‘niﬁl'.l more to cross the street below

right snd lefc, aud then rusning with all his might.
B& tay this state olthjnphtsuwum that 18 &
matter of taste.

But, eays one gentleman who addressed you on
behalf of the omnibur owners, there iz no oscasion
to legislaie about this; everybody goes uranvluy
voluntsyily, and why should you come in and help
them' all the arguments used in this discussion,
that, I think, is the most extraordinary. What! do
pothing to facilitate the means of communication
becnuse a man uses tho dpmnt voluutarily! Do
pothing to blow up the rocks of Hellgate a
veesel there voluntarily! th then, increase
the facilities of travel! Why build light-houses !
Why build any improved rond! Whoever goes on
A common nus goes voluntarily, but a man would
be thought insans who should give that as a reason
for not making it better.

Bo far 1 have confined my argument to the ques-
tion whether Broadw:!y w&ht to be relieved There
is another contiderntion of great importance, and
that ia the inerensoed facilities between the uppar
2"1 lod:“ parts of the oity which our condition

INAL

These increased facilities are demanded of you—

ou are bound to give them—you must give them.
i‘lu omnibuses, of course, are powerless
thing more for us—they cannot give us incressed
facilities. There are as many of them in Broadway
ag can be run there. They cannot carry more per-
gons from the upper wards to the lower. If that be
#o now, how long will it shortly be ?

The city is probably increasing at the rate of
60,000 & year—in ten years 600,000 persons will be
added to our populstion, occuping probably ni::h‘
streets. Teon thousand is o large estimate for emo
street, including the adjacent avenues, and making
allowanoes for squares and rnbno buildings, so that,
if you go on increasing at the rate of the Tast five

enrs, in the year 1863 this clt{‘will be wmple&!{
il.lud from Twenty-third to Eighty third street.
This supposes that the draining off of our popula
tion to the adjasent cities, to go on as it has done;
but that ought not te continue, and the govern-

the Park. No one can eross without first losl;:nf

ment of the city ought to do what it can te

vent the drawing off of our p‘?_ululon
om tbe upper wards to Brooklym, Williams-
burg and Jersey City. They there for the rea-
son, thay business being donc in the lower wards of
the oity, they will live where it is convenient for
businees If you do not give them the meansof easy
commmunication with the u
island, they will go to the adjncent places. Itisa
great mistake to consider this city conflned. We
are an island, and Willlamsburg, Brooklyn, and
Jersey City, aro in faot adjuncts of the First ward,
and persons go over there because they can reach
the lower parts of the city by the bouts easier than

if they lived in the upper parts.
1f you had means of communieation between the
upper and lower wards, what would have been the
results now 1 Brooklyn has a population ef one
hundred thousand ; Willinmsburg upwards of twon-
ty-five thousand. Now, if these one hundred and
twenty-five thousand had remained in the city the
population would have now reached to Thirty-2ixth
street. The learned gentleman who last addressed
{;m (Mr. Whlﬁngg atatod that he thought it unwise
give facilities of communication between the up-
gr and lower parts of the city, bocause you ought
force the centres of business “up town;”’ his
language is—** you will do & great disservice to the
city by increaging the fusilities of communication.”
e argument 18 this: **If you don’t increase the

parts of our own !

facilities, buziness will follow the population up |
town.” Now this argument omits wn important |

fact, which is, that psreons who do business on this
island can live elsewhere.
Thie ieland is not isolated, but is part of a large

territory, and if you do not inerease the communi- |

cation between the upper and the lower wards, men |

doing business in the lower wards will go to adja-
cont places. Business will choose its place; all the
city governmont can do is to give facilities of com-
munication, aud leave businesa to take ila own

course,
For these reazons, I insist that Broadway must be
relieved, and that you must give increased facilities

of communication between the upper and lower
wards of the city ; that the strongest considerations
in respeot to the improvement, the health, and the
population of the city imperatively require it.
come now first to the third proposition, which is,
that this relief of Broadway, and these increased fa-

cilities of communioation, cannot be had withoub |

changing the mode of conveysnce in that street;
that the railway will do it, and nothing else will.

Now, what will a railway in Broadway do? Let
us look at the figuros:

Bixty cara will take, at six
six hundred passengers each hour.

M sscnncannssannnesanns gae e A +++6,000
120... e buead 000

That statement during the hour of heaviest travel,
gives two hundred and seventy-one omnibuses
paseing the Museum up Broadway, taking two
thourand eight bundred persons aud twe hundred
and fifty-six omnibuses passing down, with eight
hundred and thirty-three persons.

Now, sugpcsiu‘gk each car to take sixty parsons,
thess would be taken by forty soven cars up, and
fourteen cars down. The omnibuses require one
thourand and fifey-four horses, each omnibus hav-
ing twohorses Thore cars take one hundred and

| trackway, cn which the friction was reduced to one- |

one Lupdred and eighticth of the weight ; he gives |

the friction on raiiroads as one-two hundred and
eightieth of the weight. 7The stone trackway men-
tioned by him was smooth, net grooved and
roughencd es is the Russ pavement ; of course the
latter has vothing like ths advantage of the
stone trackway in respeet to fristion. Mr. Edwin
Bmith, whom I bave already mentioned, estimates
the proportion between the iron rail and the Russ
pavement, ag one to five in favor of the rail.

The railway is cheaper than the omnibuses, be-
caure less expeveive to construet and work. On this
point I teke the culounlation of the remonstrants
themeelves, who have stated the capital invested
in omribusey, rusning on Broadway, at 2,500,000 ;
and the entire eost of the proposed radway, fur-
nished complote, at $250 000, Here, then, is &
g:llin in proportion of ten to one. But this is not
)
will do all the work of 527 ommuibutes. Allowing
two horses to an omuibos or oar, we have 122 horses
doing the work of 1,034, befng a gain of 932 on each
eot, and ag csch vehicle hus three sets of horsss

Now, as 1 shall show hereafter, sixty ons cars |

during the day, the total gain in Lhe number of |

horsce, necessary to work the two kinds of convey-
aueo, will be 2,706,

The reilway is lere burdenzoms to tha city, be- |

cause the expense ol the pavemont is vastly lom;
that mast bo apparcnt to every one. Wa all koow
thuv the great injury done to the pavement of New
York ir osneed by the ompilnzes. Eren the Russ
pavement, wfter two or three years service, is now
in tome places materially indented.

Bewdes, the railway will be less annoying to por-
song passing or liviog ou the atreet.  Thero will be
legs noise.  Perions walking in Broadway are un-
uble to converss with any pleasure, Lhe noise of the
omuibuges in go great ; the cars are aulmost noiss-

less, 20 wuch ro, that it is sometimes thought neces- |

gury to put bells on the horees, to' give noties of
their approach.  Thore would also ba less dust.
Whet makes the dust in Broadway! The ohisf
caure of all that fills our oyces and lungs every
morning ia the omnibuses.

Again, if you put down a rallway there will bo
legs obstrustion than is enussd by the 527 omnis
buees, for which will be subititnted rixty one cars.
Can they cauns the same obstruction to tuwngau 1
There is ulso leas dn,ngcr. becnuse you know when
the cars are coming, but you do not knew when
omnibus is coming ; you must look out in every di-
rection for omnibuses, as they come racing up and
down Droudway, and get out of their way.

1 paea now to tho next propotition, and that is,
that Broadwny must be relisved, and incroased fu-
cilitiea given to the interconrse between the upper
aud lower warde in the city.

First, is Broadway overcrowded? Upon this sub-

own sensel.

eot every man haa tho evidence of h
e know that no person, in the morning or evening,

| oan pake up and down Broadway without encounter-

inog serious obstructions ; you are stopped at half a
dozen pleces, especially in the vicinity of Fulton
street and Maiden lane; if you are in an omnibus
or ogrriage you are stopped of course, and throe or

| four times, before you can-pet to the Park or

Trinity Church

The statistics f travel in Brondway have heen
carefully taken, once in August, nud as it was
suggeeted that travel was loss at that time of the
;u.r. the obeervations were repoated in Ouotobor.
'he results are nearly tho wamo; so that I shall

| make ure chicfly of the first l-l"!l‘. the snme that

war published some weeks ago, and stated ia the
opening argurment of my nssociata.

What do these statistics show 1 Look at them
for m moment.  What is the number of omnibuses

wing the Muosoum duily 7 Six thousand three
What is the number
of other vehioles ! Nine thousand four hundred
nnd forty bwo, making the total nnmber passing
the Murcum during the day, Gfteen '.hnulunrelghu
hundred and iftesn, giving an aversge of one thon-
sand two hundrod snd sixteon per Gour. Darin
the our of heaviest travel there are one thousan
four hundred and forty, or from twenty to twoaty-
four & mivute.

Bupporieg each omnibus to have two horses—

somo of them have four; bat suppoang each to have |

two, and half the other vehiolew ty have the same
and the rest one, wo havo durlog the day zi,smi
horzes, or 2009 an hour, and daring the heaviest
hour of travel, 2,424, or from 34 to 40 p mioute
Thus we have duriog the day 15,515 vehioles, and
20,900 horsos, and during the henaviest houre 1,440
vehialer, and 2424 horses, makiog 21 vehiolos mad
A0 horees every minute. And yet gontlaman toll
me thet Preadway s not overcrowded! This is

twenty-two horzer; therefore, by substituting sixty-
one ears and one hundred and twenty-two horses
for five hundred and twenty-seven omnibuses and
one thousand and Gfty four horses, we take all the

| that the rail ear is in itself a bet

| ought to be relieved, and in
ench, threo thousand |

Peazl street and Grienwich
CB:nu-u tn’:d:wo it, avd so Bt

wioh street is the only ope which good.
The expenseof that would be immenss. by
it opened to the battery, and Jines of o
roilway running thera. Wonld Broadway
The way pastenors—that is, those who gt
lower part of the city, wisbing to 0 to &
Broadway, evuth of Bleeckor street, would not lea
Brosdway, go into Church street, go up aud then
return to Brosdway I is only the through
Pi;" who would think of tuking the Churoh street

",

ES

Now, would any person in Broadway.or east
of it, go over to Church street? He would not, if
there wero any public conveyance in Broadway;
would take that becauss it was nearer, and beacause
the line through Hroadwuy is mere “l'gnubh. If,
however, you teck to force the travel into Churehy
street, by excluding the public conveyances from
3 ongwng, you ﬂono;gepﬂﬂl ihuho:ﬁlﬂu

rondway Ty. o foo
where the me COnVeyano.s ul:mu 8

mgers go the business will go. The certain ef-

ot of opening Church street, and fmolaE' rhlu

conveyances out of ani into it, is to_lessen

the business of Brondwuy, and to transfer, by do-
grees, the shops and hotels to the side street.

I now come to the fourth r:lamlﬁu. that there
are no valid objections to o roilway in Broadway.
First, as to surface of the street; if the rail be
even with the pavement, and the groove be made
#o small that neither foot nn{fwhnl oan enter it, the
surface carnot be injured. the rail were
day, and no cars were ever put upon the skrest, not
the slightest inconvenicnce would be felt from the

resence of the rail. Then, as to the oeon of
Ebe street by the cars, or, in other words,
tution of the cars for the omnibuses, 1 have
shown that the cars will look ns well as the
buses; there will be fewer of them, they will take
up less room, they will be confined to a fxed line,
t dyni}l make less noiee and dust, and be quicker
and easier.

Will they interfere with the use of the stroet for
private vehiolee, or foot gers T The latter
will b; betkl!lr b:ﬂ". mrla:: A ::d t:;: side
canse they wi more quiet, erossing
will be IEI’I danger. 'I'h}a 84 to vehicles, there
be room between the cars and the sidewalk
carb to stand back to the walk, or fur twe
‘0 pase each other; if in two or three places
‘ower end of tho street, the

g

3

:

"

sl course of travel.

But it is said that the cars will be so frequent as
to make it dangurous fora to eress from
one gido to the other. Let us look at this now; sixty
cars starting overy minute and moving in the same
direction at the rate of six miles an hour, will be
five hundred and twenty-eight foet apart, from the
centre of the train to oentre. Allo twonty-
four feet for the length of the ear, and ten for that
of the horses, thirty-four feet in all deduoting that
from five bundred and tlran;y-clgh, loaves four
hundred and ninety-four feet from the end of one
oar to the horses of the succeeding. And hklnF
tixty cars each way, one hundred and twenty in all,
will Jeave two hundred and thirty feet, snd ninet
each way, one hundred apd for d-tru foct. It
not pmbn‘do, that ons hundred a elaht: ears will
be often upon the road at the same time, but sup-
poring them to Le there, will there be incon=
verience or danger in a carr passing oneé
side to the other, between cars one hundred snd
for}!- two feet apart? Not tho least.

ow lopg does it take a to cross Broad-
way, say from Maiden lano to Falton street? Abont
tix seconds. Obrervations made the other dayupon
the time, taken by carts loaded and unloaded, in oros-
ging from Maiden, Jane to Cortlandt street, showed
that the average time for & single oart wns 63 sec-
onds, ard for throe oarts in succession, eleven seq«
ongs. Thha legal &hg:onim 't:n ;ulnli?!g.it‘l:l; appli-
ciation, bave not yery n, 3 upon,
and I do not know that it is ne A forme to be-
stew much attention upon them. the power of
the Cnlronﬁon to grant & railway be domied, I
have only to say that the Carm:ﬁu havealrondy
exercized it in the cases of the Harlem Railrosd, the
Hudson River Railroad, and the Sixth snd Eighth
avenue roads. Thore precedents will doubtless be
sufficient for this committee. Bosides these
the Buprems Court, in the case of Drake
the Hln on :illiter nn.ilﬂrudb (}]‘om ny, l;!ii the

uestion, until a revercal by the Court o ppeals

e vl i

Having thus, Mr. Chairman, gone over and en-

deavored to establish these four eitions—First,

than th nib nd, ?l'd: gm

ance than the omnibus; seeo: at Broadw

creazed facilities v:;

te connection between the upper and lower ﬁ
the island; third, tbat a railway in Broadway wi!

| accomplith these objeots, and that nothing else will=

parsengers, snd thus god rid of four hundred and |

sixty six vehicles, and nine hundred and thirty-two
horses every Lour, or during the thirteen hours
which the vehicles run, we get rid of six thousand
and filty-eight vehicles, and towelve thonsand one
hundred and fifty-six horses, moving the same num-
ber of pascengers. Will it be said that the oar is
larger than the omnibus, and therefore takes up as
large an amout of rcom, and 8o we gain nothing
in ﬁlat way! Let us, then, compare them.

1 will assumo the car to be twenty-four fack long
and six fect wide, snd how much doss that give you
a8 the ruperficial contents of the car?’—one hundred
and forty-four fect.
bus?!
wensions. with o superficas of forty nine and a half
feet, that i vine feet Jong and five and a half foet
wido—gixty-one cars will then take a superficies of
eight thousand eeven hundred and eighly-four
eeaare fect, What is the superlicies of the five
hundred eud twenty-ssven omuibuses which are re-
:J:uited to move the same amount of passengers!
omnibures is twesty-gix thoweand and eighty six
feet, and 1t you add the anperficies takon up by the

and fourth, that there are ao valid objections to such
o railway—it follows, I submit, that the applioation
of my clients miqgln‘. to be granted. - But, say the re-
monetrants, * No: this application ought to be
made to us*’
Mr. Ghuirman, this application ocught to bs
gﬂ:t«l to those who bave applied for it, and not
those who opposed it, for two reasons :—
First—Applicants have had the labor, vexation,
and expense, of sustaining their applioation, meeting
the vehewment and protracted opposition it emsoun-
tered, of taking upon themselves the nlpan!l'bl{lht‘
of providing the means for carrying through
pro}.eet. They are first in time, an
rival a ants, thoy who are first in time ought te
be preferred, according to all and all reason.
* First in time, first in right,” other things bein
equal, is & maxim of law and justice., In the pexi
place, the rewonstrants have been bofore yom for
nearly & mouth—fiom the 9th October to the 6th
November—urging every objection, resorting to
every expedient to ombarrase and delay the grant of
the road, and moving in all diunlionl.{o get up re-
monstiances ageingt it. Burely thess mre not the
g:rmr.s to make und work thiz railway. They have
en incessant in declarations that they do not be-
ligve in it; some contending that it is impractios-
ble, others that it is inexpedicnt, and all denouncing
you in advenos for granting it, 4 guilty of & gross

ro between

| abuse of power,

Now what is that of the omni- |
I will take an omnibus of the smallest di- |

be superfices of five hondred mod Gwenty-seven |

horses—that is enpposing they tike ten fect in |

lergth by five teot wide—tifty equsrs fest, you gain
in horscs twenty-thrce thousand three hnndred feat,
mokirg o totel galn in superfioies of horses and
;‘l:}tialrs of forty-thonzand eix bondeed and two
(4
railway give inereased feoilities of eommunioation
bitween the upper end Jower warls of the city?
Let ve eeo what it will do. Rixty ears, as [ have

Is not this relieving Broadway?! Wul the |

gtuted, will take thirty six hupdred passengers and |

one hundred eare will take six thousand, so that
ons hundred curs, moving thirteen hours, will take
reventy eight thousand poreons. Now, the largest
number of perrons taken up during the whols thic-
tetn hours E} this omuibusges, je seventesn thousand

and thirty nine, and if all the omaibuses moved up |

Biordway during the day were filled with ns many
a8 they could take, they could take only forty-one
thousand one bundred and cns no, that is to
#ay, ono hundred® cars would take four and a half
times ag many pagsengors o8 Lhe omnibuses do now
tuke, and twice ns mmny as they could take if
stowed to their utmost capasity. -
Ninety: four cars up, and twonty-eight down, will
take deuble the number of passengers now taken in
the hour of beaviest travel. Five hundred ani
twenty-seven ompibuses will take up as much room
as one bundred and eighty one ears, whish one Lun-
dred and cighty.one cars would take ten thousiud
¢ight hundred and sixty persoas both ways, or one
hundred and forty-one thousand onme hundred and
eighty doring thirteen hours. The comparison may
be siated thus: the same number of persons n.{ ba
carried tkrough Broadway, taking the vehicles
alone into consideration, at sLnut one-third as uch

| wens of New York, have as

of Lhe strces, and, taking the horscs nlee into con- |

elderation, at lees than a quarter; while the same
use of the strect during the dsy, at least one hun-
dred and geven thousaud six

undred snd ninoty- |

reven more persons would bo twken than nre taken |

now, and fifty eight thousand nine hmndred and
li:ty-e?gnhl more personsihan esuld be taken by the
present number of omuibuses. The gentlemon on the
otber side may nuswer this arguwent if they ean.

If | am right in this, I havo shown that » railway,
ae propored, will reliove Broadway, and will give
ndditional facilities of eommunication between the
up:Far and lower parts of the oity.

he form and situation of this city indieats the
eyitem of publie conveynuces which wo ought to
udopt, The island islong, with desp water suffial-
oient for the henviest ships on Woth sides. What
weo want is ono great druok Jine through the centre
of the igland, with branches to the shore on both
sides. Broadway and Dloomingdale road ara in the
ecnire, and on the ridge nesrly midway between
the two rivers. There the trnuk line should rn,

| by the plaintill’ nga

No rule cam be sufer than not to trust an under-
taking to the handa of its encmies. If these remon-
strants belicve in the l]:tnjﬂdt, they cught pot to be
bere oppo-ing it; if Lthoy do not believe it, they
ought not to have charge of it.

‘ou are told that wy clients are eccking t.lwli
own profit, This docs ot coms with a very
grace from gentlemen who come here for sheir prie
vate intercets, aud finish by asking the graot for
themselvos. But what is there in the ohjeetion ft=
eell? My clisnts are no! adventarcrs; they are mem
of property, tome of them bolding Jand in Broad-
way, and thelr charnoters ars & guaranty that the
will koep their eogagement with ths pablic? An
what if one of tbeir motives be personal profis?! Ara
rublic entorprises, which involve & large outlay of
morey, commonly undertaken from more benevo-
lence, by men who spend without expesting & re-
turn, Where is the railway that hus boen bailt by
charit.ble contributors, without hops of dividends
or other private beuefitsl No, the governmens
gives the priviloge for the publie good, but the indi-
vidunls construct the work for the hope of reward
for their expenditure. And they are wise stalese
men who krow how to make the desire of private
cmolument subserve pullic advantage.

T'his is not o question which concerns the ownera
of property on Broudway alone. Hvery citizen who
uted the street bas an interest in it. We, the eiti-

Fwdnright to diotate to
the owners how they shall use their lots as they
Lave to dictate to us how we shall nse the street.

The conditions of the grant are matters to be
stipulated between the Common Council and the
applieants. I am not here to discussthem. I am
here ovly to dizcues the general question Lot that
question be approached with impartialily and ean-

or. Let it be decided without regard to olamor on
the one hand, or solicitation on the other.

My clients azk no more than that their applica-
tion sball bo carefully considered, and di?u?:iﬂl--
Iy acted upon, not in a narrow spirit, but with a
wise forecaste. What this city wants is a compre~
hentive plan of public improvements, looking to the
preeent and to the future, This ls now the third
oity in Christendom; in ten or fifteen years it wild
be the second; and the child is born who will see it
the first. Fortunate will it be for us if its con-
venionces and cmbellishmonts keep pace with ite
enlargement.

Superior Ceurt.—Part Second,
l“Bnrore Hon. Judge Duer.
baNo‘;f ul-;: William Jmmmgr:::&f I:den;
rre Coal Company. wis rough
o !‘nat the defendants, for
a canal boat, sunk with a load of coal, in Williams-
burg. The allegation of the plaintifl is, that ke
raized the boat, and is entitled to a reasonable sum

| for hin Jabor. The defendants eay that they made n

| dome. Testimony was given,

and that must be o railway, beoauseno system of |

onmihures would ever be safiioiont.

What expedients bave been suggested ia placo of I

Broadway? The opening of side strosts

:nrcll‘ illfuw:r’nlrl"; ongg or 3mulbmrn thero, This woald
not augwer the purpose, unless the Mot pulan%ou
would go there. Yon may © sido streets, but
on will not take off the o from Broadway un-

cin you oan forea foot pareengers into the side
streeln; public conveynnces must go where foot pas-
sepgers pre.  You eannot divert the foot travel into
o aide strect, for tho reacon that yon osnnot move
Brondway into the side ptroete; the shops and
botels there are (he great wlnu of attriotion, and
yoit cunnot move thom. hat side streots would
you opens?  Tho only stroets contemplated are Poarl
strect, Willita stroel, Churoh uad Gigenwiol strecte

written coutract, and duoced & paper signed
one Willinm Spence, l.h:m t of u?: company, 53
rot signed by the plaiotifl. This paper siates that
the work wia to ba done for §150. Tt is also alloged
by the defendants, that the work was neot prcpo:l.{
 was

that ths pa
drawn in the prescnce of the plaintiff, but was
wriiten a”ter ¥ards by the sgent, Bponee; that the
Loat wa o misod, ard conl taken ont; that it was a
most difficult job. The jury returned a verdiot for
the dejendants.

ExecvTioxs — Lucy, a negro girl who was sen-
teveed to Le bung s Hichmond on the 224 alt , for
the murder of her infant ohild, was

ited by the
| Governor of Virginia till Nov lah:“ﬁl{l(ll". A

slave nnmed Miles, convieted for committing a rape
upon o white giel in Princess Aon coun'y, Va , was
rentenced to bo hung on the 12th of November,

to- dny.

Posr Ovvicn Orgnariovs —Established —Roe's
Ktation, Cambrin wul?' P'enn , Eaoch Reen poste
menter; Babbath Hees, Blafr county, Ponn , William
Beiglo postmaster.  Discontinued—Pittabnrg, Dark
county, Ohlo; Lathrop, Busquehaunn gounty, Penn




